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B E MELLET               Complainant 
 
and  
 
THE ORION MONEY PURCHASE PENSION FUND (SA)          First Respondent 
 
JACOBSOHN & MELLET INSURANCE  
BROKERS (PTY) LTD                                                                Second Respondent 
 
 
 
PRELIMINARY RULING IN TERMS OF SECTION 30J OF THE PENSION FUNDS 
ACT OF 1956 
  
 
 
1. This complaint, lodged on 9 April 1999, deals with two related issues:  a dispute of 

fact and law as to the circumstances surrounding and the reason for termination of 

the complainant’s employment and the applicable pension benefit due to him, and a 

dispute regarding the withholding of payment of his pension benefit following 

allegations of dishonesty against him.  The complaint therefore relates to the 

administration of the fund and the application of its rules, the complainant alleging 

that the employer has not fulfilled its duties in terms of the rules of the fund or has 

improperly exercised its powers, and that a dispute of law in relation to a fund has 

arisen between the complainant and the employer. 

 

2.  The complainant is Benjamin Enslin Mellet, an employee of the second respondent, 

and a member of the first respondent since 1 July 1989.  The first respondent is the 

Orion Money Purchase Pension Fund, an underwritten defined contribution pension 

fund duly registered under the Act (“the fund”).  The fund is an umbrella fund 
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consisting of various participating employer funds or sub-funds, each of which 

has its own set of special rules regulating membership and benefit structures within 

the sub-fund.  There is also a body of master rules which apply to all participating 

employers and members.  The fund was represented initially by Mr P G Hattingh 

and subsequently by Ms Michele Franke, both of Old Mutual Employee Benefits, 

the administrator of the fund.  The second respondent is the employer, Jacobsohn 

& Mellet Insurance Brokers (Pty) Ltd, a limited liability company since 1995 when 

Jacobsohn & Mellet Insurance Brokers CC converted from a close corporation into 

a company.  The  second respondent is represented herein by Mr S Stopforth of 

attorneys Stopforth Inc.; Mr Stopforth has submitted an opposing affidavit by his 

client, Mr Steyn Jacobsohn, in response to the complaint.  

 

3. No hearing was held in this matter and in making this preliminary determination I 

have relied on the documentary evidence and submissions and on the investigation 

of the complaint by my deputy adjudicator, Sue Myrdal, under my supervision.  

 

4. At the time that the employer converted to a company in 1995 the complainant 

entered into a formal contract of employment with the company (he had formerly 

been a member of the close corporation, since 1 January 1989).   

 

5. In terms of the section of the contract dealing with “Diensbeëindiging”, clause 8.4 

reads as follows: 

 
Indien die kontrak beëindig word, vir welke rede ookal, uitgesonder diensbeëindiging vir 

disiplinêre redes, deur die werkgewer of die werknemer hetsy as gevolg van aftrede, afsterwe 

of ongeskiktheid van die werknemer onderneem die werkgewer om vanaf sodanige datum vir 

‘n verdere 2 (twee) jaar tydperk aan die werknemer ‘n subagente kommissie te betaal ten 

opsigte van kliënte wat op 28 Februarie 1995 die kliënte van die werknemer was by 

Jacobsohn & Mellet Versekerings Makelaars BK, welke subagente kommissie 12.5% sal 

beloop.  Met die voorbehoud dat die bepalings van hierdie paragraaf nie sal geld indien die 

kontrak beëindig word soos voormeld na 1 Maart 2000. 
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6. It appears that by June 1998 the company was facing financial difficulties and 

contemplating the need for restructuring in order to safeguard its existence.  

Meetings were convened on 29 and 30 June 1998 by the managing director, Mr 

Steyn Jacobsohn, at which various options were discussed.  This much is common 

cause, but the content of the meetings and the outcomes thereof are disputed 

between the parties. 

 

7. The complainant in his written complaint contends as follows: 

 
On the 30th of June 1998 the Second Respondent terminated the services of Complainant  on 

early retirement and with effect from 1 August 1998, whilst applying the provisions of clause 

8.4 of Annexure “D” [the employment contract].  A copy of such letter of termination of 

services is annexed hereto marked Annexure “E”. 

 
As Complainant’s services were not terminated under circumstances of his having become 

disabled or having died, Annexure “E”, read with the provisions of clause 8.4 of Annexure “D”, 

being applied by the Second Respondent, is clear insofar as it can only refer to the 

Complainant’s services being terminated by retirement. 

 

8. The complainant was sixty-three years old at the time of these discussions.  In terms 

of the rules of the fund, (see paragraph 18) he was eligible for early retirement.  

However the complainant has stated in response to questions from my deputy that 

early retirement was not discussed as an option and was not at any stage proposed 

by him or by the employer prior to his leaving the company; as is evident from his 

submissions above he appears to infer that the termination was a retirement by a 

process of elimination. As will be seen, he appears also to have confused or 

conflated the concept of retirement with that of retrenchment or “termination”, in 

somewhat vague and general terms. 

 

9. The letter of termination referred to by the complainant as Annexure “E” is dated 30 

June 1998 and reads as follows: 
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  Dear Mr Mellet 

  Re: Cancellation of Service Contract 

This letter serves as cancellation of your service contract with Jacobsohn & Mellet Insurance 

Brokers (Pty) Ltd. 

  Clause 8.4 of the Service Contract will be effective from 01 August 1998. 

  Sincerely 

  STEYN JACOBSOHN 

  DIRECTOR 

 

  I hereby acknowledge the contents of this letter. 

  (signed)  Benjamin Enslin Mellet 

 

10. According to the complainant, after his termination the employer refused to sign a 

benefit claim form, as required by the pension fund rules, to inform the fund that the 

complainant had retired so that his retirement benefit could be paid out.  The 

employer also did not pay the commission the complainant alleged was owing to 

him.  The complainant subsequently instructed an attorney to claim same on his 

behalf and also to demand that the pension claim form be signed.  In reply the 

employer raised allegations of dishonesty, which had come to light after the 

departure of the complainant, and persisted in its refusal to sign the form.  

Thereafter the complainant lodged his complaint with this office. 

 

11. The employer’s version of the meetings of 29 and 30 June 1998 is set out in the 

minutes thereof as follows: 

 
MINUTES OF MEETINGS HELD ON 29 JUNE 1998 AND 30 JUNE 1998 IN THE OFFICES 

OFJACOBSOHN AND MELLET INSURANCE BROKERS (PTY) LTD 

 

Present:- 

Steyn Jacobsohn    Benjamin Mellet 

Steyn Lucas Jacobsohn                Traci Bouwer 
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Meeting held on 29 June 1998 

 
Benjamin (Ben) Mellet’s service contract with Jacobsohn and Mellet will be cancelled with 

effect 31 July 1998 and a further agreement including Clause 8.4 of the original contract will 

come into operation from 01 August 1998. 

 

Steyn L Jacobsohn has given Ben Mellet the following three options:- 

 

OPTION ONE:- 

Ben Mellet can be rehired as an Underwriting Consultant at a market related salary till 

retirement in December 1999. 

He will be paid an amount of R5 000,00 in salary as well as R2 458,00 which is the 

commission amount due as per clause 8.4 of the original service contract signed. 

He will be allocated clients and specific underwriting tasks, be office bound and therefore no 

longer responsible for Client Services unless previously agreed with Management. 

He will still receive 30% commission on New Business introduced to the brokerage once the 

commission already paid has been corrected as per previous discussions with Mr Jacobsohn. 

 

OPTION TWO:- 

Ben Mellet is retrenched. 

Jacobsohn and Mellet will give one month’s notice and will pay Mr Mellet one week salary for 

every year in the service of Jacobsohn and Mellet Insurance Brokers (Pty) Ltd, which 

amounts to three weeks. They will add on a week making it four. 

They are prepared to pay Mr Mellet as a consultant in the future.  Mr Jacobsohn (Snr) 

explained that as a consultant Mr Mellet would have to declare income from three different 

sources e.g J & M, Fedlife and at least one other and would be able to deduct a number of 

expenses from tax like telephone, full motor and petrol etc. 

 

OPTION THREE:- 

Ben Mellet carry on with salary package as is now (approx. R12 000,00) till February 1999 

and then contract expires completely including Clause 8.4 

 

Mr Jacobsohn will prepare a letter by the end of June 1998 cancelling original Service 

Contract. 

 

Mr Mellet is required to make a decision by 30 June 1998 

MEETING CLOSED 
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Meeting held on  30 June 1998 

 

Mr Mellet has referred his contract to his auditors Ernst and Young who require confirmation 

on payment of Clause 8.4 

Mr Jacobsohn replied that this matter could be clarified with Ernst and Young present. 

 

Mr Mellet has accepted Option One but has requested a figure of R8 000,00 per month 

consisting of R5 000,00 salary and R3 000,00 commission to be reviewed in March 1999 and 

adjusted according to Jacobsohn and Mellet’s cash flow and Mr Mellet’s work performance. 

 

A Letter of Cancellation will be typed today and signed by Mr Mellet and the implementation 

of the new contract will take place on 01 August 1998. 

MEETING CLOSED      

  

12. The employer maintains then that the complainant neither resigned nor retired; he 

accepted option 1 in terms whereof his contract was to be terminated and he was 

thereafter to be rehired on different terms, as from 1 August 1998.  According to the 

employer, after 31 July 1998 the complainant refused to continue in his  employment 

with the company on the basis of the new contract, despite his agreement to do so, 

and for this reason clause 8.4 would not come into effect.  

 

13. The complainant disputes this in his replying affidavit, denying that he accepted 

termination under option 1 and re-employment on the terms therein offered, and 

reiterating that he went on retirement with one month’s “notification”, the letter of 

cancellation of employment being dated 30 June 1998 and his retirement being 

effective as of 1 August 1998.   However, upon being questioned by my deputy the 

complainant posits a somewhat different version to that set out in his papers; he 

maintains that he was retrenched, and that when his alternative proposals as to 

conditions related to his possible rehiring were not met, and the whole situation 

remained unresolved by the end of July 1998, he decided to leave, having as he 

saw it, already been retrenched, and being under no obligation to agree to any re-

employment on less advantageous terms and conditions.    
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14. In summary, it is common cause that, in contemplation of the need for restructuring, 

certain options were put to the complainant and that these did not include the option 

of early retirement.  The complainant’s contract of employment was terminated by 

means of the letter dated 30 June 1998.  What is in dispute is exactly what 

transpired thereafter; both versions are somewhat beset by contradictions.    

 

15. The employer maintains that the complainant agreed to a novation of his contract; 

that is, a re-employment on different terms and conditions.  However on its own 

version, as set out in the minutes of the meetings of 29 and 30 June 1998, there 

was no proper acceptance of the offer to enter into a new contract since consensus 

had not been achieved on the terms thereof:  

 
Mr Mellet has referred his contract to his auditors Ernst and Young who require confirmation 

on payment of Clause 8.4 

Mr Jacobsohn replied that this matter could be clarified with Ernst and Young present. 

 

Mr Mellet has accepted Option One but has requested a figure of R8 000,00 per month 

consisting of R5 000,00 salary and R3 000,00 commission to be reviewed in March 1999 and 

adjusted according to Jacobsohn and Mellet’s cash flow and Mr Mellet’s work performance. 

 

 The complainant has indicated that these issues remained unresolved throughout 

July 1998 and this has not been controverted by the employer.    

 

16. I find therefore that the contract was terminated at the instance of the employer, and 

that such termination constituted a dismissal on the grounds of the employer’s  

operational requirements (otherwise known as a retrenchment).  There was no re-

employment.   

 

17. If, as is quite often the case in defined contribution funds, there was no distinction in 

terms of the rules between the pension fund benefits payable at the date of exiting 

the fund on early retirement or on dismissal for disciplinary or operational reasons or 
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on resignation, there would be no dispute as to the amount due to the 

complainant. However in this case the benefits payable are markedly different.   

  

18. At the age of sixty-three and with an effective nine years service the complainant 

was eligible in terms of the rules for early retirement.  The relevant rule is A.2.1.2., 

which reads as follows:  

 
If the member is within ten years of his normal retirement date [at age 65] and has completed 

at least five years’ service with the participating employer, he may advance his retirement 

with the participating employer’s consent.  The participating employer may, however, waive 

the service requirement. 

 
The member will retire on the first day of the month upon which he and the participating 

employer have jointly agreed. 

 

19. The amount of the retirement benefit is calculated according to a formula set out in 

rule A.2.2.1., whereby the member receives an annuity based on his accumulated 

guaranteed credits (past period and current member contributions plus employer 

contributions, invested in the guaranteed fund, together with the member’s share of 

any surplus, and fund interest, being the net investment returns).  The rules allow 

the member to purchase an annuity from the underwriter of the fund or any other 

registered insurer.  A quotation in respect of the complainant’s early retirement 

benefit as at 31 August 1998 was furnished by Old Mutual, and indicated that the 

capital amount at that date was R348 881.94. 

     

20. Withdrawal from service for any other reason, including retrenchment (but excluding 

disablement) is covered by rule A.6, in terms whereof a cash amount is payable, 

being the member’s past period guaranteed credits (his past period contributions), 

adjusted in respect of fund interest, and the member’s current guaranteed credits 

(his own current  contributions) plus accrued interest, stipulated at 8% compounded 

per annum.  No part of the employer’s contributions is refunded.  The quotation in 

respect of the complainant’s withdrawal benefit as at 31 August 1998 was in the 



 9 
amount of R193 158.19.  

 

21. It is clear that, at the time when the restructuring discussions were taking place, the 

complainant had not been informed by the employer, nor was he by any other 

mechanism aware, of the possibility of taking early retirement, or of the 

abovementioned difference in the benefits that might be available to him.  If he had 

been aware he would obviously have introduced the possibility of his early 

retirement into those discussions.  It would have been by far the most advantageous 

option for him, and he has stated as much in his submissions.  

 

22. The question then arises whether there is not a duty on the employer, either in terms 

of the pension fund rules, or by way of an implied term in the contract of 

employment, or on any other basis, to advise a member of a beneficial right in terms 

of the pension fund rules, where the right may be contingent on the member taking 

some action to exercise it, and where the member is unaware of the right. 

 

23. The complainant has not formulated his complaint in precisely this way but the 

question may be seen as implicit in his complaint and I am entitled, by virtue of my 

broad investigative powers, to extend the scope of any enquiry, as long as all the 

parties are afforded a fair opportunity to address the substance of any issues raised. 

 It is for this reason that I am issuing this as a preliminary ruling. 

 

24. In attempting to answer this question I shall have recourse, in part, to labour law and 

the contract of employment.   Essentially the complaint concerns mal-administration, 

or “bad practice”, in relation to a pension fund; and the shortcomings of the 

employer which I shall identify regarding the contract of employment and its labour 

practices, as they relate to pension benefits, in my view amount to maladministration 

as a consequence of which the complainant has suffered prejudice. 

 

25. The principles of labour law provide some guidance of the standard expected of the 

employer.  Section 189 of the Labour Relations Act 66 of 1995 (“the LRA”), amplified 
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by the Code of Good Practice on dismissals for operational reasons 

(Schedule 8 item 12), codifies the principles developed by the labour courts 

regarding such dismissals.  Since retrenchments are regarded as “no fault’ 

dismissals, the LRA  

 
“places particular obligations on an employer, most of which are directed toward ensuring that 

all possible alternatives to dismissal are explored and that those employees to be dismissed 

are treated fairly.” (Sch 8 item 12(2)) 

 

The crux of procedural fairness is the employer’s duty to consult the affected 

employees prior to retrenchment.  Section 189(2) stipulates that, inter alia, the 

parties must attempt to reach consensus on appropriate measures to mitigate the 

adverse effects of the retrenchment, and section 189(3) requires that the employer 

must disclose in writing to the other party all relevant information.  Failure to comply 

with these requirements would constitute an unfair labour practice.  Clearly 

information relating to the pension fund rule disclosing the option to take early 

retirement is highly relevant to an employee who at age 63 is eligible for such a 

benefit.  Equally the receipt of his early retirement benefit as opposed to the 

withdrawal benefit would significantly mitigate the adverse effects of being 

retrenched.  I shall  return to the unfair labour practice notion in due course. 

   

26. There is no direct mention in the rules of the fund of a general duty on the employer 

to advise a member of a contingent right of which he may be unaware.  However it 

is common cause that membership of the fund and entitlement to the benefits in 

terms of the rules of the fund are incorporated in the employment contract.  One 

may then consider whether it is an implied term of the employment contract that the 

employer would bring to the attention of the employee terms of the contract between 

them, including the terms contained in the pension fund rules, that could be 

advantageous to the employee. 

 

27. Rosemary Hunter, in her unpublished Masters dissertation entitled “Inequities and 
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Illegalities in Occupational Retirement Funding in South Africa” 

(November 1993), makes the point that 

 
“Implied terms are terms which the law imports into a contract on policy grounds... When 

determining the terms which may be implied in a contract of employment, and, more 

particularly, that part of a contract which relates to retirement funding, the courts will have to 

consider the context in which the terms of the contract are sought to be enforced.  They will 

be compelled to consider the interests of the parties to the contract in the context of the broad 

social and economic considerations.” (p. 46, 47) 

 

28. In my view the pertinent aspects here are the general context of pensions being 

“deferred pay”, a concept which has currency in the modern era, and the specific 

context of a defined contribution umbrella fund where the employer is effectively the 

interface between the member and the fund, rather than the trustees (since the 

trustees are trustees of the whole umbrella fund and not of the sub-fund with its own 

special rules relating to the participating employer and its employees).  

 

29. In this context, the basis for finding that the term posited above is implied lies firstly 

in the requirement that the employer act in good faith.  The implied general duty of 

good faith in the context of an employer’s duties towards its employees regarding 

their retirement funding has been expressed in the English case of Imperial Group 

Pension Trust Ltd v Imperial Tobacco Ltd [1991] 2 All ER 597, to mean: 

 
“that the employers will not, without reasonable and proper cause, conduct themselves in a 

manner calculated or likely to destroy or seriously damage the relationship of confidence and 

trust between employer and employee...In my judgement, that obligation of an employer 

applies as much to the exercise of his rights and duties under a pension scheme as they do 

to the other rights and duties of an employer.” 

 

30. Citing the Imperial Tobacco case, Jordaan argues that 

 
“an employer may be contractually bound to assist the employee in trying to obtain the best 

possible pension package, at least where termination of employment occurs as a result of the 
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employer’s operational requirements.  Such a claim would be based on the 

employer’s implied duty of good faith towards that employee.” (“Probing Pension Funds:  

Archbold v Bankorp” in Employment Law Vol 9 No 4) 

 

31. Secondly one may find the basis for implying the obligation of the employer  

 
“in the consideration that the availability of the contingent right was intended by those who 

drew up the terms of the contract for the benefit of the employee; but if the existence of the 

contingent right never comes to his attention, he cannot profit by it and it might, so far as he is 

concerned, just as well not exist.”  (Scally v Southern Health and Social Services Board 

[1991] 4 All ER 563 at 569) 

 

32. In the Scally case, the House of Lords held that the law will imply a contractual 

obligation on the employer to take reasonable steps to bring the existence of the 

contingent right to the notice of the employee, in the following circumstances:  

 
“(1) the terms of the contract of employment have not been negotiated with the individual 

employee but result from negotiation with a representative body or are otherwise 

incorporated by reference;  

  
(2) a particular term of the contract makes available to the employee a valuable right 

contingent upon action being taken by him to avail himself of its benefit; 

 
(3) the employee cannot, in all the circumstances, reasonably be expected to be aware 

of the term unless it is drawn to his attention.” (p. 571-2) 

 

33. In my view these circumstances pertain in the present case.  Firstly, the contractual 

terms (the rules of the fund) relating to pension benefits are incorporated in the 

employment contract and have not been negotiated individually with each employee. 

 Secondly, the early retirement rule clearly makes available a valuable right to 

receive annuity benefits earlier than the normal retirement date, and contemplates 

the actioning of the right by a member who wishes to avail himself of it.   
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34. With regard to the third requirement, that of the employee’s reasonable lack of 

awareness of the term, it may be argued that, while it may be accepted that the 

complainant did not have actual knowledge of the early retirement rule prior to his 

termination (if anything, he appears to have assumed that his pension benefit would 

be the same whatever the reason for his exit, as is commonly the case in defined 

contribution funds), he should nevertheless be deemed to have had constructive 

knowledge of the rule.  

 

35. The counter-argument to this is that set out in the Scally case, where Lord Bridge 

stated that 

 
“in the modern world it is increasingly common for individuals to enter into contracts, 

particularly contracts of employment, on complex terms which have been settled in the 

course of negotiations between representative bodies or organisations and many details of 

which the employee cannot be expected to know unless they are drawn to his attention.” (p. 

569) 

 

 As Rosemary Hunter points out, “even relatively sophisticated employees need 

protection from their own ignorance” (ibid p 36); she cites the Industrial Court case 

of Ward v Sentrachem (1992) 13 ILJ (IC) where the court held that even the former 

manager of a division of a large company could not be expected to know that, after 

the takeover of the company, his pension benefits would be determined on a basis 

different to that with which he was familiar or be expected to take steps to determine 

how his benefits would be determined.   

 

36. The point here is that while an employee may be expected to check the rules of the 

fund to establish the details of a benefit about which he is already aware, or which is 

under discussion or dispute, it is not reasonable to expect him to be aware of every 

right he may have in terms of the rules.  One should bear in mind here also that the 

rules of the fund were not readily available to the complainant; in terms of rule 4.8 

he may request a copy of the current master rules and the special rules applicable 
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to his participating employer from the trustees, who will deliver same to him 

subject to the payment of a fee; alternatively he may inspect the rules free of charge 

at the registered office of the fund, which was not a practical option in the 

complainant’s case since the registered office is in Cape Town and he lives in 

Pretoria.  

 

37. In all the circumstances then it is my view that it is an implied term of the 

employment contract between the employer and the complainant that the employer 

would bring to the attention of the employee the incorporated terms of the contract 

and specifically the right relating to early retirement available to him on termination 

of employment, so that he might have an opportunity to select the course of action 

most advantageous to him. In the present case this was not done; the employer was 

therefore in breach.    

 

38. In summary, there is therefore an obligation in terms of the employment contract to 

disclose a beneficial term regarding a pension right of which the complainant is 

unaware, a duty of good faith in relation to the pension fund, a duty in labour law as 

mentioned earlier to disclose relevant information and to mitigate any adverse 

effects of retrenchment, and a duty in terms of the Constitution not to violate the 

complainant’s right to fair labour practices (section 23(1) of the Constitution).  The 

employer in this instance has failed to fulfil these duties. 

 

39. It must be borne in mind that the right available to the member is not to receive early 

retirement automatically once the member is eligible, but rather to request early 

retirement.  It is clear that the wording of the rule contemplates an application for 

early retirement being at the member’s instance (assuming the rule was brought to 

his attention); thereafter the employer essentially has a discretion as to whether or 

not to grant its consent: 

 
If the member is within ten years of his normal retirement date and has completed at least 

five years’ service with the participating employer, he may advance his retirement with the 
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participating employer’s consent.   

 

40. However it is clearly within the scope of the discretion for the employer to trigger the 

use of the discretion itself, precisely by meeting its implied obligation to bring the 

right to the attention of the member; it does not have to sit on its hands 

formalistically until  approached by the member. 

   

41. The discretion in terms of the pension fund rules to grant early retirement provides a 

means to mitigate the adverse effects of restructuring as they might affect the 

complainant.   Unless there were compelling reasons to withhold consent, it would 

be a reasonable exercise of the discretion, consistent with the employer’s duty of 

good faith in relation to its powers and duties regarding the pension fund, and its 

constitutional and labour law duty not to commit unfair labour practices, to give its 

consent to the early retirement of the complainant.   

 

42. It is clear however that the discretion was not exercised at all prior to the 

complainant’s termination, despite the fact that the employer was exploring ways to 

release itself from the obligation of continuing to employ him or to employ him on 

lesser conditions of remuneration, as it contemplated restructuring for operational 

reasons.  It is also clear from subsequent submissions by the complainant that the 

early retirement option would have been his first choice had he been informed that it 

was available to him. 

 

43. As a general principle of administrative law where there has been a failure of 

discretion the remedy is to refer the matter back to the decision maker to exercise 

the discretion properly.  However our courts have recognised several situations in 

which a review body is justified in substituting its own decision.  These include 

situations which in my view are applicable in this case.  One of these is the further 

delay that would ensue, to the unjustifiable prejudice of the complainant. 

 

44. Another recognised situation is that where a degree of bias or incompetence has 
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been demonstrated by the decision- maker such that it would be unfair to require 

the complainant to submit to the same jurisdiction again.  This brings me to the 

second aspect of the complaint.  As indicated, the employer has made allegations of 

dishonesty against the complainant.  In fact the employer has submitted in its 

response to the complaint that this matter should not be determined until after the 

resolution of a criminal prosecution instituted by it against the complainant.  The 

employer has basically withheld the entire pension benefit of the complainant on the 

basis of allegations of dishonesty which came to light after the complainant had left 

his employment.  The discretion to consent to early retirement would have to be 

exercised taking into consideration the factors that were known and applicable as at 

the time that it should have been exercised, that is, before the termination of the 

complainant’s employment.  It would be unreasonable to suppose that the employer 

could now exercise a discretion, in a manner untainted by bias or prejudice, to give 

consent to the early retirement of the complainant, as if it were doing so before it 

was aware of any such alleged dishonesty.   

 

45. I consider that I am therefore justified in substituting myself in the position of the 

employer and exercising the discretion on its behalf.   

 

46. In exercising a discretion, the decision-maker must consider all relevant 

considerations and exclude all irrelevant considerations.  In this case in my view the 

relevant considerations would be the necessity for restructuring to ensure the 

continued existence of the company, with the retrenchment of the complainant being 

one of the options; the fact that the complainant had rendered and exceeded the 

length of service required by the rule; the fact that the early retirement option would 

be the most financially advantageous to the complainant and would not cost the 

employer any additional amount; and the fact that such an option would not preclude 

the company engaging the complainant in the future as a consultant should it require 

his services on an ad-hoc basis.   There may be other relevant considerations but 

none have been indicated to me; however since this is a preliminary determination 

the employer is at liberty to bring any further relevant considerations to my attention. 
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 As I have indicated, an unproven allegation that  the complainant may or may 

not have engaged in dishonesty is an irrelevant consideration for the purposes of 

exercising the discretion as to whether to consent to early retirement.   

 

47. In light of the abovementioned considerations I find that there are no grounds for 

refusing to consent to early retirement.     

 

48. The remaining issue is that of the withholding of the complainant’s benefit.  The 

employer in its submission quotes from the fund’s general rule 6.2.1 which reads as 

follows:  

 
  DEDUCTIONS 

 
  Any benefit payable in terms of these rules is subject to the following deductions: 

  ... 

6.2.1.4 compensation (including legal costs recoverable from the member) in respect of any 

loss suffered by the participating employer as a result of theft, misconduct, fraud or 

dishonesty on the member’s part for which he has admitted liability in writing or in 

respect of which the participating employer has obtained a court judgement.  

 

49. The employer then mentions that a docket was opened in August 1998 in  respect of 

fraud and theft charges against the complainant.  No precise details of these 

charges are furnished  but in its response the employer refers to  

 
“tjeks ter waarde van bykans R200 000.00 wat ten gunste van die Tweede Verweerder getrek 

is [wat hy] in sy eie bankrekening inbetaal het, sonder dat hy ooit toestemming daarvoor 

gehad het” 

 

and submits that no determination should be made until such time as this criminal 

case has been finalised.   

 

50. My deputy adjudicator has established that the complainant has never appeared in 
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court and the charges have never been put to him; furthermore it appears that 

the prosecution is in abeyance and nothing further has transpired since the docket 

was opened.  (The complainant has alleged that the charges relate to his 

supposedly “stealing” clients after his termination, and having cheques made out to 

his own name when they should have been made out to Jacobsohn and Mellet; he 

states that there was no restraint of trade on him and that he was entitled to have 

commission in respect of incidental life commission paid to him as a member of 

another close corporation being a short-term brokerage. This is a somewhat 

complicated account on which I am not required to make any finding and I make no 

comment thereon.) 

 

51. The fund’s rule 6.2.1.4. above reflects an important provision in the Pension Funds 

Act, which in any event takes precedence over the rules.  Section 37D(b) of the Act 

protects the employer’s right to recover housing loans and compensation for certain 

losses caused to the employer by the wrongful conduct of the member.  This 

operates as a reasonable balance on the general principle of extra protection 

afforded an individual’s pension benefits by section 37A, which provides that a 

pension benefit may not be reduced in any way other than in the limited instances 

set out in the Act.  The relevant portion of Section 37D provides that: 

 
  A registered fund may- 

 

             (a)…. 

           

(b) deduct any amount due by a member to his employer on the date of his        

retirement or on which  he ceases to be a member of the fund, in respect of  

 

            (i)… 

            

(ii) compensation (including any legal costs recoverable from the 

member in a matter  contemplated in subparagraph (bb) in respect 

of any damage caused to the employer by reason of any theft, 

dishonesty, fraud or misconduct by the member, and in respect of    
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which - 

       

(aa) the member has in writing admitted liability to the employer; 

or 

(bb)  judgment has been obtained against the member in any 

court, including a magistrate’s court,  

 

from any benefit payable in respect of the member or a beneficiary 

in terms of the rules of the fund, and pay such amount to the 

employer concerned. 
 

52. Therefore before a fund can deduct a member’s benefit certain conditions must be 

complied with.  It is clear that they have not been complied with in this case.  The 

complainant has not admitted liability in writing (or even verbally) to the employer.  

No judgment has been obtained against the complainant in any court.  The 

deduction clearly falls outside of the scope of section 37D(b)(ii).  

   

53. At the time of the complainant’s termination rule A.6.2.2 of the fund’s rules read 

as follows: 

 
The participating employer may request the trustees to withhold payment of the benefit for up 

to 3 months, in order to prove the existence of a prior claim in terms of section 37D of the Act. 

 Should a charge be laid against a member by the participating employer, payment of the 

benefit may be withheld until such time as judgement is passed. 

 

However as Michele Franke of the fund’s administrator points out, this rule was 

deleted by Rule Amendment No.1, registered in October 1999, with retrospective 

effect to 1 July 1998.  This date is a full month before the effective date of the 

termination of the complainant’s employment.  Since the rules are therefore silent on 

the issue of withholding of the benefit any withholding would have to be for a 

reasonable period.  It is not reasonable to withhold a benefit for three years without 

instituting civil proceedings or on the basis of having laid a charge which for 

whatever reason is not followed up by any prosecution.  
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54. The requirements of the Act not having been met, the deduction or withholding of 

the complainant’s pension fund benefit is illegal, and the full amount due to the 

complainant on exiting the fund must be paid to him.  

 

55. The appropriate relief in this case is to award the complainant his early retirement 

benefit.  The administrator’s Ms Franke has furnished a calculation of the capital 

value of the early retirement benefit as at 3 July 2001.  This includes fund interest, 

being effectively the net investment returns, as from the date of exit, and the 

amount has been determined as R496 223.52.  In terms of the fund’s rules this 

must be applied to purchase an annuity from the underwriter or any other 

registered insurer.    

 

56. As I have indicated there has been no hearing in this matter and the employer  

requires an opportunity to be heard on some of the issues I have raised herein.  I 

am therefore issuing this as a preliminary ruling, and in terms of the rule nisi which 

follows, I afford the parties an opportunity to present further submissions before a 

final order is made.  

 

57. Accordingly I hereby issue a rule nisi in terms of which the parties are called upon 

to show cause, if any, within 30 days of this preliminary determination, why the 

following order should not be made final: 

 

    5.71. The first respondent is ordered to take the necessary steps in accordance      

 with rule A.2.2.1 of second respondent’s rule , within six weeks of the date       

of the final order and in consultation with the complainant, to arrange for the    

purchase of an annuity in his name, whether from the underwriter or from a      

registered insurer of the complainant’s choice. 
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57.2 The second respondent is ordered to apply the present 

capital value of the       complainant’s retirement benefit, being the amount of 

R496 223.52,                 together with any additional fund interest from 3 July 

2001 to date of                 payment, less any amount up to one-third which the 

complainant may elect      to be paid in cash in terms of the rules, for the 

purchase of the annuity.  

 

 

 

DATED at CAPE TOWN on 16 JULY 2001. 

 

 

...................................................... 

JOHN  MURPHY 

PENSION FUNDS ADJUDICATOR 
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